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Il. The Court properly excluded a psychiatric opinion con- 
tained in a clinical record and an opinion based solely 
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In the opinion of the appellee, the following questions are 
presented: 

1. Was the issue of appellant’s sanity raised when there 
was evidence that appellant drank heavily, would perform 
unusual actions when intoxicated and later would claim to 
forget these actions, that before the offense appellant was very 
intoxicated but performed no unusual actions, that there is 
classified as a mental disease or disorder a state called “path- 
ological intoxication” which is characterized by hyperactivity 
and behavior and thought disturbances far out of proportion 
to what would be expected from the amount of alcohol con- 
sumed, and amnesia for what occurred during this state, and 
that appellant who was 20 years of age at the time of the 
crime attended a child guidance clinic when he was 14 and 15 
years of age and was then discharged from the clinic? 

2. a. Did not the court properly exclude from evidence a 
prognosis of appellant written in a record of a child guidance 
clinic? 

b. Did not the court properly exclude a proffered prognosis 
of appellant when the opinion was to be based solely upon the 
inadmissible material contained in the records of a child 
guidance clinic? 


(mq) 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged with housebreaking in a one count 
indictment filed in the District Court on October 12, 1959. 
On November 9, his counsel. made a motion for mental exam- 
ination which was granted on the same day.. On December 29, 
appellant was transferred from the District Jail to Saint Eliz- 
abeths for this examination. In a letter dated March 15, 
1960, the Superintendent of the hospital sent a letter to the 
District Court which included the following statements: 

Mr. Logan’s case has been studied intensively since 
the date of his admission to Saint Elizabeths Hospital 

and he has been examined by several qualified psychia- 
trists attached’ to the medical staff of Saint Elizabeths 
Hospital'as to his mental condition. On March 14, 
1960, Mr. Logan was examined and the case reviewed 
in detail at a medical staff conference. We conclude, 
as the result of our examinations and observation, that 
James R. Logan is mentally competent to understand 

(1) 
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the proceedings against him and to properly assist in 
his own defense. It is our opinion that Mr. Logan is 
not suffering from a mental disease or defect at the 
present time and we do not find evidence of a mental 
disease or defect existing on or about September 23, 
1959. 


Appellant was then taken to the D.C. Jail and brought to trial 
on Thursday, April 7, 1960. 

About 1:30 a.m. on September 3, 1959, Officers Oscar Spear- 
man and Leonard Coates of the Metropolitan Police were 
walking their beat and checking the doors of the commercial 
establishments in the 500 block of Florida Avenue, N.W. 
Thompson’s Barber Shop is located at 517 Florida Avenue, 
N.W., and ordinarily a light is kept burning in the shop 
throughout the night. The officers noticed that the light was 
out. They tested the door and found it open, noticing that 
it showed signs of being forced. Upon entering the shop they 
saw appellant standing beside a barber chair at the rear (J-A. 
5, 9-11). A box of clipper heads-were lying on one chair, 
cabinets were opened and their contents were in disarray (J.A. 
10). They asked appellant his name and he replied that 
he was Mr. Thompson. He said that he lived in the building 
and when asked for identification said he would take the offi- 
cers upstairs where he lived. After the party went upstairs 
appellant tried a door with a key that did not fit the lock. He 
then said he had no identification and the officers brought him 
downstairs again. He then admitted that he was not Mr. 
Thompson but that he was James Logan. The officers 
searched him and found a wood chisel in his hip pocket and 
® combination tire iron and lug wrench in his belt (J.A. 6, 
10-11). The officers stated that he appeared to be normal 
and sober, that he did not stagger, nor did his breath smell of 
alcohol (J.A. 29-30). Appellant said that he “just happened 
to be by” the place and thought he would break into it. He 
intended to steal anything of value (J.A. 12). - 

Appellant was taken to the precinct and Hillary 
the owner of the shop was brought first to the shop and then 
to the precinct. There he confronted appellant whom he had 
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never seen before. Mr. Thompson asked appellant why he 
had broken into the shop. Appellant said that he was walk- 
ing along there and he saw the place and broke in there (S.A. 
3-4). 5 
Appellant’s psychiatric witness testified that pathological 
intoxication “is a state of acute alcoholic intoxication in which 
the disturbance of behavior and thinking is far more severe 
than would be expected from the amount of alcohol consumed. 
The type of behavior disturbance and thinking produced may 
vary & good deal from one individual to another, but typically 
the statement [sic] can be characterized by marked excite- 
ment or hyperactivity, perhaps destructive behavior, unrealis- 
tic thinking, and so on” (J.A. 26). [Emphasis supplied.] 

Amnesia for particular acts which occur during this state is 
typical of pathological alcoholism. When asked whether he 
classified the state as a mental disease or disorder, he 
replied that he did (J.A. 26). The doctor also stated that 
there is “a good deal that isn’t understood about why this 
condition arises * * *.” It could be of functional or or- 
ganic origin. It may or may not be associated with organic 
brain damage (Tr. 102). The doctor also stated that to deter- 
mine whether an individual is suffering from a mental disease 
or disorder it is necessary to make extensive tests, that he had 
never examined appellant, and that psychiatrists who did 
examine and test an individual would be in a good position to 
determine whether the individual is a “pathological intoxi- 
cant” (Tr. 101-102, J.A. 26). 

Appellant’s other witnesses, his brother, his sister, and a 
friend, gave testimony concerning the amount of alco- 
hol he had been consuming for the past year and 
his actions when drunk. They also testified to the 
amount he had drunk during the day preceding his discovery 
in the barber shop and his actions on that day. This testi- 
mony was evidently introduced for the twofold purpose of 
establishing a defense of intoxication to meet the specific in- 
tent element of the housebreeking charge and to raise the issue 
of whether appellant was in a state of pathological intoxica- 
tion at the time of the crime. 

Appellant's sister testified that before the death of their 
mother, about a year before the offense, appellant was a tem- 


4 
perate drinker. “[HJe’d probably take a beer or a small taste, 
you know, but since she died, I mean they drink heavy, they 
drink wine, whisky, beer, anything like that, anything they 
can get, they drink. He did, I know” (J.A. 22). 

Appellant’s evidence showed that when he was drunk he 
would start fights and hit and chase after girls (J-A. 20). At 
& dance or party he would slap and kick a girl who did not 
answer when he spoke to her (J.A. 20). He would climb 
trees and break bottles across his elbow (J.A. 16, 20,21). He 
would “just unnecessarily throw bottles at a car * * * just 
beat on somebody’s car for nothing” (J.A. 21). On one oc- 
casion he told his brother he was using narcotics and exhibited 
needleprints which the brother did not see (J-A. 21). Instead 
of saying the room was spinning around, as an ordinary per- 
son would say when drunk, appellant would say such things 
as “Don’t let the wall fall on me” (J.A. 22). Appellant does 
not do things like this when he is sober. 

Appellant's sister testified that after appellant is drunk “he 
don’t remember anything the next day. If I ask him, like if 
I say, ‘Did you break a window?” You know, a lady’s window, 
he will say, ‘What window?’ Like that—T don’t know noth- 
ing about no window,’ he will say” (J-A. 23). Appellant’s 
friend testified that appellant claims he can remember what 
happened while he was drunk, but that in the friend’s opinion 
appellant actually cannot remember (JA. 17). 

Three defense witnesses, appellant’s sister and two friends 
who had been with him during the day or part of the‘evening 
preceding his discovery in the barber shop, testified that ap- 
pellant had been drinking heavily during this period. From 
about 10:30 am., September 22, to 10:00 p.m. of that day 
appellant and two or three others had consumed a pint of 
whiskey and 21 gallons of wine. During this period appellant 
and one of the witnesses had washed screens and windows for 
a doctor and had no trouble in doing it. Later the group had 
tossed a football back and forth across the street or alley. Ap- 
pellant actively engaged in this game and appeared to be 
“high” but not drunk (J.A. 13-15, 19). 

i Appellant’s friend testified that he last saw appellant in 
appellant’s home some time between 9:00 and 10:00 p.m., 
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when appellant’ went - upstairs (J-A: 15): - He said-that ap- 
pellant..was -by far the most.-intoxicated. of those present 
because he had been drinking more than anyone else {J.A. 18). 
He.was mumbling to himeelf, acting as though he.could not 
understand people, and. staggering. Although the witness 
could give no more specific examples of appellant’s unusual 
actions at this time, he said that appellant was.“terribly drunk” 
(S.A: 15). * Appellant’s brother. testified that he last saw.ap- 
pellant about:10:00 p.m. Appellant was: leaving the house 
and said he was going to the store. Appellant was intoxicated 
(J.A. 20). Appellant’s sister testified that when she saw ap- 
pellant and his two friends drinking that evening appellant 
was the most intoxicated of the group (J-A. 21). Neither ap- 
pellant’s brother or sister related any bizarre actions of appel- 
Jant on the night in question. 

Appellant also produced evidence that when he was about 
14 years of age he attended the D.C. Child Guidance Clinic, a 
part of the Bureau of Mental Health, D.C. Health Depart- 
ment. He registered there on July 29, 1952, and was dis- 
charged on November 16, 1954 (J.A. 24). One Dr. Leopold 
Wechsberg, who is now deceased, had the primary responsi- 
bility for examining appellant. Others who had any connec- 
tion with the examination are no longer at the clinic (J-A. 25). 

“Appellant’s psychiatric expert was asked whether the records 
of the clinic disclosed “what the prognosis of James Logan was 
at the time he was discharged. The question was objected to 
and the objection was sustained on the authority of New York 
Life Ins. Co. v. Taylor, 79 US. App. D.C. 66, 147 F. 2d 297 
(1945), whieh hold inadmissible records of diagnosis and opin- 
ions relating to mental disorders. Counsel approached the 
bench and appellant’s attorney said, “* * * I intend to ask 
him whether these are official records of the clinic, whether he 
has examined them and studied them, and whether on the basis 
of examination and stady of those clinical records; ‘he‘has 
formed an opinion as to what the prognosis of James R. Logan 
is” (JA. 25)... The court, also: sustained ..an objection: to.this 
proposed question. Appellant madeno'showing that the mate- 
Tialin ee ee 


opinion or hearsay. 
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The trial was recessed for three days until Monday, April 
11, 1960. The court had previously stated that since appel- 
lant intended to raise the issue of insanity, he would be given 
an opportunity to bring in the doctors from St. Elizabeths 
Hospital (J.A. 23). The psychiatrists who had examined 
appellant were not called to testify 

The court properly charged the jury that intoxication may 
be a defense to the crime of housebreaking. Appellant offered 
certain instructions on the issue of insanity. The court denied 
appellant’s request for these instructions and refused to charge 
the jury on this issue (J.A. 35, 28, 31, 38, 39). 2 

The jury returned a verdict of guilty as indicted. Appel- 
lant was sentenced on May 20, 1960, to one to four years im- 
prisonment to take effect at the expiration of sentence in 
criminal case No. 195-58. The application to proceed in 
forma pauperis was granted by the District Court on June 8, 
1960. 

STATUTE INVOLVED 
Title 22, District of Columbia Code, Section 1801 provides: 

Housebreaking—Whoever shall, either in the night 
or in the daytime, break and enter, or enter without 
breaking, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or any apartment or room, 
whether at the time occupied or not, or any steamboat, 
canal boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of trade, 
with intent to break and carry away sny part thereof 
or any fixture or other thing attached to or connected 
with the same, or to commit any criminal offense, shall 
be imprisoned for not more than fifteen years. 


* At pages 96-07 of the transcript there appears the following: 

‘The Court. Are you raising the question of insanity? 

Mr. Rorwxr. Yes, Your Honor. : 

‘The Covnr. If that is so, I will give you an opportunity to bring in the 
doctors from Saint Elizabeths. In that case it will have to go over until 
Monday. I havea heavy day set for tomorrow. 

[97] Mr. Rorwxin. I think that I am obligated to, Your Honor, with his 
background. 


‘The Cousr. He can certainly raise the issue. 
- (Footnote 1 continued on p. 7) 


Appellant presented no evidence of his alleged insanity at 
the time of the crime. He attempted to raise the issue by 
three separate items: (1) his unusual actions when intoxicated 
and his extreme intoxication on the night of the crime; (2) 
the symptoms of “pathological intoxication,” symptons which 
are, for the most part, inconsistent with both appellant’s 
behavior on the night of the’crime as well as his general be- 
havior when intoxicated; and (3) the fact that he attended 
the D.C. Child Guidance Clinic, from which he was discharged 
some five years before the crime. None of these items stand- 
ing alone would require instructions on the issue of sanity. 
They have no relationship to each other which would call into 
question appellant’s sanity at the time of the offense. 


a af 


The prognosis of appellant contained in the records of the 
D.C. Child Guidance Clinic was properly excluded under New 
York Life Ins. Co. v. Taylor, 79 US. App. D.C. 66, 147 F. 
2d. 297 (1945), Lyles v. United States, 108 US. App. D.C. 
22, 254 F. 2d 725 (1957), cert. denied, 356 US. 961 (1958); 
and United States v. Balance, 61 App. D.C. 226, 59 F. 2d 1040 
(1932). It was a written opinion of appellant’s future mental 
condition as of November, 1954. There was no way to cross- 
examine the person who formed the opinion as to how he had 
examined and observed appellant, how he had learned appel- 
lant’s history or in what other way he had reached his 
conclusion. 


(Footnote 1 continued from p. 6) 
Mr. McInrrze. As I understand the opinions, he can. 
The Covsgr. All right. Call the doctor. 
Beneath the Court's words “I have a heavy day set for tomorrow”, the 
following words have been inked in: “(To Mr. McIntyre) KB”. This inser- 


of the material added and the unusual manner in which the addition was 
made, appellee maintains that during the three-day recess, as well as prior - 
to trial, appellant had the opportunity to subpoena the psychiatrists who 
had examined him. 

x e 
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The proffered prognosis of appellant: by his expert witness, 
who had never examined appellant, was to be based solely on 
the material contained in the clinical records. The witness 
could not form this opinion: without: assuming the substantial 
truth and-accuracy of the material contained in the records. 
He-could not be cross-examined’as to how he formed his opin- 
ion without relating the material which is'too unreliable to be 
admitted into evidence under Taylor, supra, Lyles, supra, and 
Balance, supra. : 2 ; 

ARGUMENT 
I 


Appellant’s evidence did not raise the issue of his sanity at 
the time of the crime 


Appellant maintains that an instruction on insanity is re- 
quired if there is a “scintilla of evidence” that a defendant 
was insane at the time of the offense, and he cites Tatum v. 
United States, 88 U.S. App. D.C. 386, 190 F. 2d 612 (1951), in 
support of that proposition (Appellant’s brief at 3,5). In this 
he is mistaken. The criterion is that there be “some evidence” 
of insanity. Davis v. United States, 160 US. 469 (1895). 


What constitutes “some evidence” cannot be stated with defin- 
itive clarity but each case must be judged according to its 
own circumstances. It is certain that a mere scintilla of evi- 
dence is not sufficient. See Wilson v. United States, Mise. No. 
1461 (Order of June 28, 1960). 

Appellant's. “evidence of insanity” consisted of testimony 
that he had been drinking very heavily for about a year, that 
he did unusual things when he was intoxicated, and that he 
claimed to forget things he had done while intoxicated or 
claimed he could remember things he had done in that state 
but apparently could not do so. Clearly such evidence, in 
itself, does not require an instruction on sanity. In thetwenty- 
four hours preceding his discovery in the barber shop, it was 
said that appellant had consumed a large amount of alcohol 
and by 9:00 or 10:00 p.m. he was staggering mumbling to 
himself, and did not seem to understand others. There was 
no-testimony that he performed any bizarre or:unusual acts 
at this time: ‘Clearly such evidence, in itself, does not raise 
the issue of sagity. 
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The evidence does raise the issue of intoxication as a defense 
to the crime. Appellant attempts, however, to put it to double 
use and to use it to raise the issue of sanity, by introducing 
psychiatric evidence that there exists a state which is called 
pathological ‘intoxication’ and which is considered a mental 
disorder. In this attempt he failed. For the psychiatric evi- 
dence did not merely fail to relate appellant to the state of 
pathological intoxication, it tended to show that appellant is 
not subject to this disorder and was notin a state of pathologi- 
cal intoxication on the night of the crime. Appellant’s expert 
testified that pathological intoxication is a state “in which 
the disturbance of behavior and thinking is far more severe 
than would be expected from the amount: of alcohol con- 
sumed” (J.-A. 26). Appellant cannot seriously contend that 
his unusual actions during the year he was drinking every- 
thing he could get his hands on was far more unusual than 
would be expected. Ry omeg ex Fel 

Moreover, on the night in’ question, when he had consumed 
a very large quantity of alcohol, there is no evidence that those 
who were with him. observed the marked excitement which is 
typical of the condition or the destructive behavior and unreal- 
istic thinking which may be associated with the state. The 
other manifestation of pathological intoxication is amnesia for 
things which happened while under the influence of alcohol. 
This amnesia is not peculiar to intoxication which is path- 
ological. Appellant’s evidence that he often. suffered this 
amnesia is weak. His sister testified that she would ask him 
questions like “Did you break a lady’s window?” and appellant 
would reply, “What window? * * * “I don’t. know nothing 
about no window” (J.A. 23). . His friend, on the other hand, 
testified that appellant claimed to remember things that had 
happened but the friend did not think he really remembered 
them (J.A. 17). There is no evidence whatsoever that appel- 
lant did not remember. how he got into the barber shop. On 
the contrary, his statements to the police and to the owner 
of the shop indicate that-he.did remember how and why he 
entered. Since ‘the psychiatric testimony concerning path- 
ological intoxication failed to show that appellant was in such 
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& state at the time of the crime—indeed, negated such a con- 
dition—no instruction on the issue of sanity was required. 
The only other evidence which could be construed to raise 
the issue of sanity was the fact that appellant attended the 
D.C. Child Guidance Clinic when he was 14 and 15 years of 
age and that he was examined by one Dr. Leopold Wechsberg, 
presumably a. psychiatrist (J.-A. 257). There can be no seri- 
ous contention that attendance at a Child Guidance Clinic 
for two yeara requires. the Government in any subsequent, 
criminal proceeding to prove beyond reasonable doubt. the 
sanity of such a person. Standing alone this fact does not 
put into issue appellant’s sanity five years later. It is impos- 
sible to see what relationship this fact has with pathological 
intoxication, a state which arises from some unknown cause. 


a 


The Court properly excluded a psychiatric opinion contained 
in a clinical record and an opinion based solely upon the 
inadmissible record 


Appellant’s attorney had marked for identification clinical 
records of the Child Guidance Clinic of the Bureau of Mental 
Health, D.C. Health Department. These records showed that 
appellant was registered as an active patient from July 29, 
1952 and was discharged on November 16, 1954 (J.A.24). At 
that time appellant was about 14 and 15 years of age (Tr. 73). 
Appellant’s attorney asked the psychiatrist who is Chief of the 
Child Guidance Division, “Doctor, does that clinical record 
disclose what the prognosis of James Logan was at the time 
that he was discharged?” The Government’s objection to 
this question was sustained on the authority of New York Life 
Ins. Co. v. Taylor, 79 U.S. App. D.C. 66, 147 F. 2d 297 
(1945) (J.A. 24). That ruling was clearly correct. The 
question asked not merely for the opinion as to a mental con- 
dition written by one who could not be cross-examined, but 


* Whatever opinion Dr. Wechsberg or the staff of the Child Guidance 
Clinie had concerning appellant’s mental state and the opinion of appel- 
lant’s witness (who had never examined appellant) were properly ex- 
cluded from evidence as is shown in Part IT of this argument, injra. 
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for an opinion concerning appellant’s future mental condition. 

In Taylor, this Court held inadmissible hospital records 
which contained a‘notation that a patient had been diagnosed 
by a psychiatrist as psychoneurotic. The records also con- 
tained some notes to the effect that the patient had expressed 
adesiretodie. The Court said: 

“Hospital records are no different from any other kind 
of records kept in the regular course of business. They 
must be subjected to the same tests as to subject 
matter. Regularly recorded facts as to the patient's 
condition or treatment on which the observations of 
competent physicians would not differ are of the same 
character as records of sales or payrolls. Thus, a rou- 
tine examination of a patient on admission to a hos- 
pital stating that he had no external injuries is 
admissible. An observation that there was a deviation 
of the nasal septum is admissible. Likewise, an ob- 
servation that the patient was well under the influence 
of alcohol. But the records before us here are not of 
that character. The diagnosis of a psychoneurotic 
state involves conjecture and opinion. It must, there- 
fore, be subjected to the safeguard of cross-examina- 
tion of the physician who makes it. And accounts of 
selected items from interviews with patients must be 
subject to the same safeguard.” 79 U.S. App. D.C. at 
72-73, 147 F. 2d at 293-294. [Footnotes omitted.] 

Whatever the prognosis as to appellant’s future mental con- 
dition on November 16, 1954, it fell under the ban of the Taylor 
case, 

‘The reason for the Court’s holding in Taylor was the wide 
divergence of psychiatric opinion and diagnosis concerning the 
same individual and the inability to cross-examine the one who 
forms the opinion written in the record. 

“Tt is no reflection upon the profession of psychiatry 
to say that it necessarily deals in a field of conjecture. 
Even in the diagnosis of actual insanity, cases are rare 
in which trained psychiatric witnesses do not come to 
opposite conclusions. The opinions here relate to neu- 
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Tosis, & condition short of insanity, on which there are 

countless theories and infinite diagnostic possibilities. 

It is difficult to conceive of records in which the right 

of. cross-examination is more important than the con- 

jectures of apsychiatrist on a psychoneurotic condition. 

The drastic impairment of the right of cross-exam- 

ination resulting from the admission of this type of 

unsworn observation and opinion evidence will be recog- 

nized by anyone familiar with the psychology of a jury 

trial. The unsworn psychiatric diagnosis would be in- 

troduced, with appropriate fanfare as to the. distin- 

guished character of the alienist who made it, but who 

is not called as a witness. The opposing party might 

have plenty of data to shake this testimony on cross- 

examination, yet he would have to remain silent while 

a strong prima facie case is made against him. -The risk 

of perjury would be neatly avoided because the real 

witness is not sworn.” Id. at 73-74, 147 F. 2d 294-295. 

That psychiatry continues to be a field in which experts have 

widely divergent opinions on a single case is shown in the recent 

case of Martin v. United States, No. 15444, decided June 23, 
1960. ; 

After the court had sustained the Government’s objection 
to appellant’s question concerning the prognosis written in the 
clinical record, his attorney informed the court that he intended 
to ask the doctor “whether these are official records of the clinic, 
whether he has examined them and studied them, and whether 
on the basis of examination and study of those clinical records, 
he has formed an opinion as to what the prognosis of James 
R. Logan is” (J.A.25). The Assistant United States Attorney 
objected on the ground that appellant was trying to do in- 
directly what he could not do directly. The objection was 
properly sustained. t 

The witness had never examined appellant. The psychia- 
trist’s opinion was to be based only upon the material contained 
in the clinical records. Such an opinion would have to assume 
the truth and accuracy of the opinions, observations and diag- 
noses of those who wrote the reports. It also would assume the 
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truth of appellant’s history as given by appellant, his family, 
teachers or other sources and recorded by the clinic’s staff. As 
the sole foundation for the expert’s opinion, the details of this 
material would eventually be brought to the attention of the 
jury either on direct or cross examination. Yet these are the 
details which are not admissible because of their unreliability 
as evidence in the absence of cross examination. The opinions 
are inadmissible because of the great divergence of expert opin- 
jon in this field. Any account of appellant’s personal history 
would be inadmissible because the written record would be 
reporting hearsay. New York Life Ins. Co. v. Taylor, supra; 
Cf. United States v. Balance, 61 App. D.C. 226, 59 F. 2d 1040 
(1932). The court, therefore, properly ruled that appellant's 
counsel could not ask for a prognosis based on these records. 


CONCLUSION 
Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Otrver Gascx, 
United States Attorney. 
Can, W. BELCHER, 


Dantei J. McTacveE, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[Filed in Open Court October 12, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term | 


Grand Jury Impanelled on August 27, 1959, Sworn in on September 1, 1959. 


THE UNITED STATES OF AMERICA: Criminal No. 917-'59 
vs. : Grand Jury No. 1215-59 
James R. Logan : Housebreaking (22-1801 
D. C. Code) 
| 
The Grand Jury charges: 
On or about September 23, 1959, within the District of Columbia, 
James R. Logan entered the shop of Hilary B. Thompson with intent to 
steal property of another. 
/s/ Oliver'Gasch 
Attorney of the United States in and 
for the District of Columbia. 
A TRUE BILL: | 
/s/ Henry T. Parrett 
Deputy Foreman 


[Filed October 16, 1959] 
PLEA OF DEFENDANT 
On this 16th day of October, 1959, the defendant James R. Logan, 
appearing in proper person and without counsel present, being arraigned 
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in open Court upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 
By direction of 
Matthew F. McGuire 


Presiding Judge 
Criminal Court #2 


Present: | HARRY M. HULL, Clerk 
United States Attorney By /s/ H. Dodd 


By Victor Caputy Deputy Clerk 
Assistant U. S. Attorney 


Jeanette Rawls 
Official Reporter 


[Filed July 13, 1960] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
April 7, 1960. 
* * * * 


HILARY B. THOMPSON 


* * * 


DIRECT EXAMINATION 
me * * 
BY MR. McINTYRE: 
Q. And where do you live, Mr. Thompson? A. 1614 Girard 


Street, Northeast. 
* * * * * 


Q. And what is your profession, or what do you do for a living? 
A. A barber. 
Q. How long have you been a barber? A. About thirty years. 
Q. And has that been here in the District of Columbia? A. That's 
right. 
Q. You have a place of business? A. That's right. 
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Q. And where is your place of business located? A, 517 Florida 
Avenue, Northwest. ese 
Q. And was that your place of business on September 22nd and 
23rd of 1959? A. That's right. 
Q. All right. Now, on September 23rd of 1959, did there come a 

time when somebody called you in the middle of the night? A. Yes. 
* * * * *| 
Q. All right. An officer called you. As a result of that call, did 

you go somewhere? A. I did. 

Q. Where did you go? A. 517 Florida Avenue. 
Q. That is your barber shop? A. That's right. 
* * * * * 


Q. All right. Now, did you look around in your =o shop ? 
A. I did. 


* * ak * * | 


Q. All right. Now, who was the last person to go out of the door? 


A. Me. 
Q. And what did you do about that door when you left? A. I always 
try my door when I close it to see that it is fastened. 


Q. Did you examine that door when you came down there that night 
when you were called by the police department? A. Yes, I looked to see 
how he got in. | 

THE COURT: Did you examine the door? 

THE WITNESS: Oh, yes; the door was loose, and the nuts and 
everything was prized loose, because I fixed them back with a screwdriver. 

BY MR. McINTYRE: 

Q. All right. Did you notice anything else about that door? 

A. Yes; I noticed marks there, where he'd stick something there 
to pry it away. 

Q. All right. Now, did there come a time when you} went somewhere 
with this officer Coates? A. I did. 

Q. Where did you go? A. He took me to the ok 

Q. Which precinct was that? A. Thirteen. 
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Q. And do you remember about what time this was? A. That was 
around about two o'clock. 

Q. When you got to the precinct, did you see somebody? A. I did. 

Q. Who did you see? A. I sawa man they called Mr. Logan. 

* * * * * 

Q. All right. Are you able now to identify that person that you saw 
at the precinct? A. I saw at the precinct? 

Q. Yes; the person that you saw at the precinct whom you knew 
at that time to have the name of Logan. Do you see him in the courtroom 
today? A. Well, I wouldn't say I see him in the courtroom today, because 
I never had seen Mr. Logan. I saw the man sitting at the desk. 

Q. All right. This man that you saw there at the precinct, and you 
know his name to'be Logan, is that correct? A. That's what I know. 
That's what they tell me -- his name was Logan. 

Q. All right. Did you ask him any questions? A. I did. 

Q. Did he say anything to you? A. Well, yes; he did. 


Q. Wait. Let me ask you this: What did you say tohim? A. I 
asked him why did he break in there. He told me that he was walking 
along there, and he saw the place and broke in there. That was all he 


told me. 
5 * 


OSCAR C. SPEARMAN 
* * 


DIRECT EXAMINATION 
* * * 
BY MR. McINTYRE: 
Q. You are a member of the Metropolitan Police Department? 
A. Iam. 
Q. You are assigned to Number Thirteen Precinct? A. Iam. 
Q. And were you so assigned on September 23, 1959? A. I was. 
Q. Did you have occasion to be on duty sometime during the early 
morning hours of September 23rd of 1959? A. I was. 
Q. All right. And were you with anybody else? A. With Officer 
Leonard L. Coates. 
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That's Officer Coates? A. Right, sir. 
What were you doing? A. We was patrolling out beat. 
You mean you were walking? A. Walking. 
Did you have occasion to be in the five hundred block of Florida 
A. Yes, sir. 
Ig that Northeast? A. Northwest. | 

Northwest. In the District of Columbia? A. Yes, sir. 
And what were you doing on that block? A. We eae checking 
business places. 
Q. And how do you do that? A. We shake the ace. check the 
windows, and see if any one has been broken. | 
Q. Speak a little louder, please. A. We check the doors, the 
windows to see if there is any disorder. 


Q. Did there come a time when you checked one particular door 
in the five hundred block? A. Yes, sir; 517, Florida Avenue. 
Q. Do you know what kind of place of business that is? A. Thomp- 


son's Barber Shop, sir. : | 
* * * * “i 

Q. Now, what happened when you got to this barber ghop? A, When 
we approached the barber shop, the light was off, and the light is usually 
on. 

Q. All right. A. We went down and checked the door. 

Q. What was the status of the door? A. The door was ajar. 

Q. What did you do when you noticed the door was ajar? A. We 
went in, and after we got in, we observed the defendant standing 4 in the 
rear by a chair. 

Q. Now, you say you saw somebody there in the rear by the 
chair. Who did you see in there? A. We saw -- 

Q. Do you see him in the courtroom? A. Yes, sir.| 

Q. Would you point him out? | 

(The witness indicated. ) 

Q. Howis he dressed? A. The night -- | 

Q. I mean right now. How is he dressed now? A. Has on a sport 
shirt. 
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THE COURT: With or without a coat? 

THE WITNESS: Without a coat. 

MR. McINTYRE: May the record show that he has identified the 
defendant, James Logan, Your Honor? 

THE COURT: Yes. 

BY MR. McINTYRE: 

Q. All right. Now, what did you do after you saw him there in 
the barber shop? A. I asked him why was.he there, and he said he lived 
there. 

Q. All right. Did you ask him what his name was? A. I asked 
him what was his name. He said Mr. Thompson. 

Q. All right. And when he told you that, what did you proceed to 
do? A. Well, I asked him what was he getting ready todo. He said he 
was getting ready to go to bed. We asked him where was his bed. 

He said in the rear, in the back, and we asked him to show us his bed. 

And when we started in the back, and then we went upstairs instead, 

and we asked him for his identification, after we was upstairs, and he 

tried a door with the key that didn't fit, and he didn't have any identification, 
he said. 

We then brought him back downstairs, and he told us that he was 
not Mr. Thompson; that he was James R. Logan. And we searched 
him, and -- 

Q. All right. Now, when you searched him, did you find anything 
on his person? A, He had a wood chisel in his hip pocket, and a tire 
iron, combination tire iron and lug wrench screw. 

Q. Where did he have that? A. In his belt. 

MR. McINTYRE: May I have this marked Government Exhibit 
No. 1, and this marked Government Exhibit No. 2 for identification, 
Your Honor. 

THE COURT: Yes. 


(Accordingly,’ Government Exhibit 
No. 1, a wood chisel, was marked 
for identification. ) 
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(Accordingly, Government Exhibit 
No. 2, a tire iron, was marked 
for identification. ) 

| 


BY MR. McINTYRE: | 

Q. I show you Government Exhibit No. 1 for identification, do 

you know what it is? A. It is a wood chisel and tire iron, 
Q. And where did those come from? A. The wood chisel came 

out of his hip pocket. 
Q. Whose hip pocket? A. James R. Logan, the subject in the 

blue shirt. 
Q. And how about the other exhibit? A. The combination tire 

iron and lug wrench came out of the front of his belt, 

MR. McINTYRE: At this time, four Honor, the Government would 

offer these in evidence. | 
THE COURT: They may be received. | 


(Accordingly, Goveninent Exhibits 
Nos. 1 and 2, previously described, 
were received in evidence. ) 


BY MR. McINTYRE: 
Q. At that particular time, did you ask him any more questions ? 
The defendant Logan? A. We asked him why did he take us upstairs, 
and he said he thought he could run, because he thought there was a 


door open upstairs. The door was closed. The front door upstairs. 

Q. Now, did you check the inside of the barber shop, the cabinets 
and things like that? A. Yes, we checked inside the ee about 
three of them was ransacked. 


Q. What do you mean by "ransacked?" Tell us what you saw? 
A. The cabinets was in a disorder, just as if someone had pulled the 
towels out. Things weren't in place; they was out of place. 
Q. Did you see anything outside of the cabinets anywhere in the 
barber shop? A. On the first customer chair, as you walk in the 
shop, there was a box with some razor heads in it. | 
Q. Clipper heads? A. Clipper heads in it. | 
Q. All right. Now, Officer, did there come a time that you called 
the patrol wagon? A. I went out to call the patrol wagon. 
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Q. Who had custody of the defendant Logan at the time you went 
out to call the patrol wagon? A, Officer Leonard L. Coates. 

Q. Did there come a time when the patrol wagon got to the barber 
shop? A. There did. 

Q. Did you take somebody away? A. We did. 

Q. Who did you take away? A. James R. Logan. 

Q. The defendant? A. The defendant. 

Q. Where did you take him? A. To Number Thirteen Precinct, 
910 U Street. 

Q. All right. Did there come a time when somebody else arrived 
there at the precinct? A. Yes. 

Q. Who was that? A. Mr. Hilary B. Thompson. 

Q. This gentleman standing out here now? A. That's him. 

Q. Did Mr. Thompson see Logan there that night at the precinct? 
A. Yes, sir; he did. 

Q. And was there any conversation that occurred between them ? 


Just say yesorno. A. Yes, sir. 
* * * * 


REDIRECT EXAMINATION 
BY MR. McINTYRE: 
Q. Officer, when you were on your beat, and you tried this door, 
were you in police uniform? A. I was. 
Q. Blue uniform and cap, is that correct? A. Yes. 


* ak * * * 


LEONARD L. COATES 
* * 


DIRECT EXAMINATION 
5 * * 
BY MR. McINTYRE: 
Q. And you are a Metropolitan Police Officer? A. Yes, Iam. 
Q. And you are assigned to Number Thirteen Precinct? A. That's 
right. 
Q. And did you have such an assignment on September 23rd of 1959? 
A. Yes, I did. 
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Q. And were you on duty during the early morning hours of 
September 23rd, 1959? A. I was. 

Q. What kind of uniform did you have on? A. I had on a complete 
private’s uniform. 

Q. All right. Officer Spearman, would you please stand. 

(Officer Spearman rose. ) 

Do you know this officer here? A. Yes, I do. 

Q. All right. Now, on the 23rd, were you with him? A. I was 
working with him as a partner. | 

Q. What were you actually doing? A. Routine police work. 
Working the midnight trick of duty. 

Q. All right. Now did you have occasion to be in the five hundred 
block of Florida Avenue? A. Yes, I did. 

Q. And did there come a time when you were checking some doors? 
A. Yes, sir. | 

Q. And did you check any particular door, or notice anything there 
that morning? A. Well, yes, I was walking with my partner in a westerly 
direction from Fifth Street, checking the doors on business places. 
When I got to 517 Florida Avenue, Northwest, there was a barber shop 
there, usually there is a light burning all night. The light was out, and 
my partner went down into the basement. Itisa converted residence -- 


into a barber shop and living quarters upstairs -- and you go into the 
barber shop about two steps down. We went down the steps -- 
Q. You are talking about Officer Spearman, is that correct? 
A. That's correct. He went down the steps, and he called to me, and 
said, "The door is open, Coates." I followed him in. 
Q. What did you do when you looked inside? A. I turned on my 
flashlight. It was dark in there. I saw the defendant standing beside 
the barber chair. 
Q. You say "the defendant, " -- do you see the person you saw in 
there in this courtroom? A. Yes, yes; Ido. | 
Q. Will you point tohim? A, Sitting over there. | 
(Indicating. ) 


10 
Q. How is he dressed? A. He had on -- 
THE COURT: Now -- how is he dressed now? 
THE WITNESS: Oh, he has on a sport coat with a little insignia 
on his right chest. 
MR. McINTYRE: Your Honor, may the record show that he has 
identified the defendant Logan. 
THE COURT: Yes. 
BY MR. McINTYRE: 
Q. At that particular time, what did you do when you saw him in 
there? A. I asked him who he was. 
Q. Did he givea name? A. Yes; he said Mr. Thompson. 
Q. All right. And did you go anywhere with him after he gave 
that name? A. Yes, I did. 
Q. Where did you go? A. I asked him for his identification at 
-the chair. He said, "I don't have any on me. I have it upstairs in my 
quarters." 


Q. What happened then? A. So he led the way upstairs. 

Q. All right. When you got upstairs, what happened? A. Upstairs 
from the barber shop, there is sort of a rooming house; each room is 
locked. The defendant tried a key into a door. It wouldn't open the door. 

Q. So then what happened? A. So he said, "I must have left it 


downstairs; let's go back downstairs." 

Q. Oh, you went back downstairs? A. Went back downstairs. 

Q. What happened when you went back downstairs? A. Went 
downstairs, I observed the barber cabinets being ransacked, about three 
of them, and in the chair that he was standing beside was a paper bag 
that had some type of toy gun in it, and in a customer's chair near the 
door was a cardboard box with about ten to twelve razor heads. 

Q. Clipper heads? A. Clipper heads. 

Q. All right. When you saw that, then what did you do? A. Then 
I insisted on the identification, and he still said he was Mr. Thompson. 
So I said, well, I didn't care whether he was Mr. Thompson or not, "if 
you don't show me any identification, I will have to arrest you." He said, 
"You had better arrest me, because I'm not Mr. Thompson. 
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Q. Did he give you his name then? A. Questioned further, he 


gave James Logan as his name. 
Q. Did there come a time when there was a search made of his 


person? A. Then a search was made of his person. 
Q. Did you find anything? A. Yes, I found a combination tire 
iron and lug wrench. | 
Q. I show you Government Exhibit 1, and ask you if you know what 
these are? A. Thatis the combination tire iron and log wrench he had 
in his belt. 
Q. Who had these in his belt? A. The defendant.| The wood 
chisel he had in his hip pocket. 
Q. After that, did you check the front door? Did a have occasion 
to check the front door? A. Yes, I did. | 
Q. What did you notice with regard to the front door? A. I 
noticed that the wood had splintered around the lock, and the hasp on it 
had been pried loose from the frame in the door sill. 
Q. All right. Now, did there come a time when Officer Spearman 
left you? A. Yes, it was. | 
Q. What was the purpose of Officer Spearman leaving you? 
A. Was to go down to the patrol call box, about seven or eight doors 
down, to call for the wagon. 
Q. Now, where was the defendant Logan at the tinte Spearman 
went to get the wagon? A. Still had him standing there by the barber 
chair. 
Q. You still had Logan with you? A. That's right. 
Q. All right. Did you have any conversation with him at that 
time? A. Yes, I did. 
Q. What did you ask him? A, I asked him if he had broken into 
the place. He said, "Yes." | 
Q. Did you ask him -- A. I said, Well, how did you break into 
it?" He walked over to the door, and he showed me. I asked him if he 
used the lug wrench. He said, "Yes." | 
Q. What's that? A. I asked him if he had used the lug wrench and 
tire iron, and he said, "Yes." | 
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Q. Any other questions? A. I asked him why did he break into 
the place. He said, “I just happened to be by, and thought I'd break 
into it." 

Q. Did there come a time when he said more than that? A, About 
that time the wagon came, and we took him to the precinct; and Mr. 
Thompson was notified to come to the barber shop. Mr. Thompson came 

to the barber shop. 

Q. Who was waiting for Mr. Thompson at the barber shop? A. I 
was. 

Q. Did you take Mr. Thompson to Police headquarters? A. I did. 

Q. About what time was that that you took him to precinct head- 
quarters? A. It was between two and two thirty, about, a.m. 

Q. All right, And once you got there, did you have occasion to see 


the defendant Logan again? A. Yes, I did. 
Q. And do you remember if Mr. Thompson saw the defendant Logan 
there at the precinct? A. He did. 


Q. And at that time did you ask the defendant Logan any more 
questions? A. I didn't; but Mr. Thompson did, in his presence. 

Q. Did Logan ever tell you what he expected to get out of the barber 
shop? A, At the barber shop I asked him what his intentions were. He 
said to steal; steal anything of any value. 

* * * * * 

MR. McINTYRE: That will conclude the Government's case in 
chief, Your Honor. 

THE COURT: You may proceed, Mr. Rotwein. 

MR. ROTWEIN: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(At the bench:) 

MR. ROTWEIN: I won't argue it, but I, of course, make a motion 
for judgment of acquittal at the close of the Government's case. 

THE COURT: Motion denied. 


bd * * 
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WILLIAM KEMP 
* * 
DIRECT EXAMINATION 
BY MR. ROTWEIN: 
* * * * ha 
Q. What was the earliest time that day that you cu James Logan? 


A. About quarter after ten in the morning. 
* * * * te 


Q. And will you please tell the Court and jury what you and he did 
at that time? A. Well, he had already bought a pint of whiskey. 
* * * * * 
A. Then, after we drank that, we went and got a half gallon of 
wine. 


Q. Where did you drink it? A. Right on my back porch in the 
back of the alley. 
Q. Both you andhe? A. Yes, and his brother, Richard Logan. 

| 


* * * * * 
| 


Q. Did the four of you drink that half gallon of wine? A. Yes, sir. 
Q. How long did you spend in the process of drinking that half 


gallon of wine? A. I'd say about half an hour. | 


* * * * i 
| 


Q. How long did you talk on the corner? A. No more than twenty 
minutes. 
Q. Then what did you do? A. Went and got another half gallon. 
Q. Who went and got the other half gallon? A. I did. 


* * * * * 


Then what happened to that other half gallon of wine? A. We 


Who drank it? A. All four of us. 
That's you, Roosevelt Johnson -- A. Richard Logan, James 


* * * * * 


How long did you continue talking? A. About the same; about 
half an hour. 
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Q. Then what did youdo? A. Went and got another one. 
Q. Wine? A. Yes, sir. 
Q. Who went this time? A. James. 
* * * * * 
Q. Who drank this last half gallon of wine? A. Same four, but 
some more came by and got a drink out of it. 
* * * * * 
Q. What did you do after youfinished drinking this wine? A. Well, 
me and James Logan went to wash some windows for a doctor. 
Q. And then how long did that take? A. About an hour and a half. 
* * * we * 
Q. Now, between that time, that is, from the time that you came 
back to Fourth and Richardson and the time you went to the house, 
did you buy any more wine? A. Not right then -- then went to his house 
and stayed about half an hour -- send back to the liquor store for another 
half gallon. 


Q. What time was it that you were at the house -- approxinng tely? 
What time did you get to the house? A. I believe it was around three 


or three thirty, I couldn't say. 
* * * 


Q. Johnson went out? A. Yes, sir. 

Q. And he brought the half gallon of wine back? A. Yes, sir. 

Q. Who drank the half gallon of wine? A. All four of us. 

Q. How long did that take? A. That took about an hour and a 
half, because we were playing records and being sociable. 

* * * * * 

Q. When, if at all, did you next do some See that evening? 
A. About seven or seven thirty. 

Q. Where was this drinking done? A. We went to Feldman's 
Liquor Store. 

Q. Who went? A. I went this time. 

Q. What did you buy? A. Half gallon of wine. 

Q. And where did you bring the wine? A. On the corner of Fourth 
and Richardson Street. 
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Q. Then what happened? A. We stood there and talked for awhile, 
then went to the alley. 
Q. What did you do in the alley? A. Drink the wine. 
* * * * * 
Q. Did you do some drinking later? A. Later on we did. 
Q. When? A. Close to nine o'clock at the time. 
Q. Where did this drinking take place? A. We went and got 
another half gallon at Feldman's Liquor Store, and went back to Logan's 
house. | 
Q. Who went back to Logan's house? A. All four of us, me and 
Johnson, .James and Richard. 
Q. You finished this half gallon? A. Yes, sir; down at Logan's 
house. 
Q. What time did you finish this time? A. This Et about nine 
thirty or something to ten. | 
* * * * * 
Q. Didhe? A. I couldn't say. After we got smongh drinking the 
last half gallon, Logan went upstairs. 
Q. You didn't see him any more that night? A. No mo that night. 
Q. When you last saw Logan, will you tell the Court and jury what 
his condition was? A. Well, he was terribly drunk. He could stand 
up, but he was staggering. I don't know; didn't seem right in the head. 
Q. In what respect did he not seem right in the head? A. Well, 
the things he would do out in the street when he was drinking. 
Q. I mean on this particular occasion, how did he act? You say 
that he acted drunk, but can you give us any specific actions that he -- 
A. Well, didn't act normal to me. 
Q. Did not act normal to you at that time? A. No, | sir. 
Q. Did he seem to know what he was doing when you left him? 
A. He was mumbling to himself after I left. He was mumbling to hisself, 
and act like he couldn't understand people. 
Q. Now, you have been with Logan before when he has been drinking, 
haven't you? A. Yes, sir. 
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Q. And you've also been with him when he hasn't been drinking, 
when he was sober, haven't you? A. Yes, sir. 

Q. Will you tell the Court and jury how Logan behaves when he 
is drinking? A. Well, he just like ordinary people when he's sober. 

Q. Other people -- when he's sober? A, Other ordinary persons, 
you know. 

Q. How does he behave when he's drinking? A. Well, when he's 
drinking, seems like he goes out of his head -- does some strange things 
wouldn't another drunk person do. 

Q. What are the strange things he would do that are different from 
what other people would do? A. Well, Ive seen him go to parties and 
dances and say something to a girl, and she wouldn't speak to him, and 
he'd haul off and slap her and kick her in the stomach. 

Q. What other strange things have you seen him do? A. I've seen 
him pick up a whisky bottle or wine bottle and break it across his elbow. 

Q. What other strange things have you seen him do? A. Seen 
him climb trees. 

Q. On what occasions? A, Couldn't tell you. 

Q. Have you ever asked him why he did these things? A. Well, 

I asked him -- ; 

MR. McINTYRE: I object. I don't think that he can relate 
conversations. 

THE COURT: Sustained. 

x * 
BY MR. ROTWEIN: 

Q. William, I believe that you testified that you had been with 
Logan on a number of occasions when he had been drinking, is that 
correct? A. Yes, sir. 

Q. And you have seen him on a number of occasions when he was 
drunk as a result of drinking, is that correct? A. That's right. 

Q. Now, on the basis of your observations of James Logan, will 
you please describe in your own words to the jury just what his behavior 
is? A. When he's drinking or when he’s not drinking ? 
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Q. When he's drinking? A. He acts like a madman to me. Don't 
understand him. 
Q. And has this always been true when you have been with him 
when he's been drinking? A. Yes, sir. | 


| 
Q. Now, have there been occasions when you have seen Logan 
sober following a drunk? A. Yes, I have. 
Q. Have there been many such occasions? A. Yes, ‘sir. 


Q. And on these other occasions when he is sober, have you had 
occasion to ask him about his activities when he was drunk? A. Yes, 
sir. | 

Q. And what would he tell you? 

MR. McINTYRE: I object, Your Honor -- 

THE COURT: Sustained. | 

BY MR. ROTWEIN: | 

Q. William, on the basis of your conversations with Logan while 
he was sober, and following a drunk, have you formed an opinion as to 
whether or not he is able to remember what he did while he 'was drunk? 
A. Well -- | 

Q. And first, as to whether you have formed an opinion? A, I 
don't quite understand. | 

Q. Let me rephrase it if I can: You have testified that on numerous 
occasions you have talked to Logan when he was sober concerning what he 
was doing while he was drunk, is that correct? A. Yes, sir. 

Q. Now, on the basis of the conversations you have had with him, 


while he was sober, concerning his activities while he was drunk, 
on the basis of those conversations, do you have an opinion as to whether, 
when he is sober, he is able to remember what happened while he was 
drunk? A. Well, he can't remember. He claims that he can. 
Q. But he cannot? A. Yes, sir. | 
Q. And has this been on more than one occasion that he claims he 
cannot remember? A. Yes, sir. 
Q. Just one further line of questioning: You have testified about 
the various half gallons of wine that the four of you drank, ahd you have 
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also testified, I believe, that the last time you saw him was around nine 
o'clock in the evening. At that time were you also intoxicated? A. Yes, 
sir; I was intoxicated, but I do know what I was doing. 

Q. Was Roosevelt Johnson intoxicated? A. All four of us was. 

Q. Who was the most intoxicated? A. Logan. 

Q. By far? A. Yes, sir; because he was drinking more than 
anybody else. 

* * * 
CROSS-EXA MINATION 
BY MR. McINTYRE: 

Q. Is your name William Howard Kemp, Jr.? A. Yes, sir. 

Q. You are also known as William Allen Kemp, Jr. ? A. Allen -- 
no, Sir. 

Q. Are you the same William Howard Kemp, Jr. that was convicted 
of petty larceny in April 28, 1957? A. Yes, sir. 

Q. And are you the same William Howard Kemp, Jr. that was 
convicted of larceny on January 15 of 1958? A. Yes, sir. 

Q. And are you the same William Howard Kemp, Jr. who was 
convicted of assault on January 15, 1958? A. Yes, sir. 

* * * * * 

Q. You saw him the day before it happened? A. Yes, sir. 

Q. Before what happened? A. The trouble he's in. 

Q. All right. Then you saw him on the 22nd, is that correct, of 
September, if it happened on the 23rd of September? A. No, if it 
happened the 23rd, I saw him the 22nd. 

Q. At that time do you remember that you had some wine in a jug, 
is that correct, the first time you were all together? A. Yes. 

Q. You remember that? A. I remember. 

Q. And you remember that this wine was gotten from Feldman's 
Liquor Store, don't you? A. Yes, sir. 

Q. You don't have any trouble about that, you remember that? 

A. Yes, sir. 

Q. You remember also numerous trips were made to Feldman's 

to get wine -- you remember all that? A. Yes, sir. 
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Q. Is that right? A. Yes, sir. 
Q. You remember that you and Logan went over to this doctor's 
and putting in some screens or windows, is that correct? |A. I don't 
know about screens and windows. I do know we washed some. 
You got the job done, is that correct? A. Yes, )sir. 
You didn't have any trouble doing that? A. No, Isir. 
Of course, Logan was with you at that time? A. Yes, sir. 
And he was helping you do that work? A. Yes, sir. 
You did a good job, is that correct? A. I don't know how good 
it was. 
Q. It was acceptable to you? A. Yes, sir. 
Q. And then after you finished that, you played a little football, 
you remember that, don't you? A. I don't remember myself playing. 
Q. You remember the other boys out catching the football, is 
that correct? A. Yes, sir. | 
Q. That was Logan and the other two, is that correct? A. I don't 
know who else was catching. | 


Q. You were -- A. I knew Logan was catching -- Iidon't know who 


else. Johnson -- 
Q. This person James Logan was out catching the football? A. Yes. 
Yes, sir. 
Q. And you remember that? A. Yes, sir. 
Q. And then after that, well then you finally went, you eventually 
went to some home, and you left the defendant about nine o'clock, didn't 
you? A. At night? 
Q. Yes? A. He was at home when! left him. 
Q. You didn't see him any more after that? A. No, 


* * * * * 


RICHARD LOGAN 
* * 
DIRECT EXAMINATION 
BY MR. ROTWEIN: 
* ; * * * * 
Q. And you are the brother of the defendant, James Logan? 


A. Yes, Iam. | 
* * * * * 
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Q. What was the last time, approximately what was the latest 


time that you saw James on September 22nd -- what time in the evening? 
A. Last time I saw him? 

Q. Yes? A. Was about ten o'clock, or maybe a little after. 

Q. And where was this? A. 1626 Fourth Street. 

Q. What was he doing at that time? A. Well, I was coming in 
the house, and he was going out, and I asked him where he was going. 
He said he was going to the store. 

Q. Did he appear to be or can youcstate, based upon your observa- 
tions of him, whether or not at that time he was intoxicated? A. Yes, 

he was drunk then. 

MR, McINTYRE: I object to this question. I think he should be 
just asked to givejhis condition, not what he observed. 

THE COURT: What was his condition with respect to sobriety? 

THE WITNESS: He was drunk when I was coming in the house when 
he was going out, he was drunk then. 

* * * * * 

Q. Have you had occasion to observe your brother James Logan 
at other times in an intoxicated condition? A. Yes, I have. 

Q. Will you please describe to the Court and jury in your own 
words how he behaves when he is intoxicated? A. Well, when he is 

drunk or been drinking, well, he don't act the same. He doa 
whole lot of simple things, like trying to start fights with people and 
smacking girls and chasing them, and all like that. 

Q. Does he behave that way when he's sober? A. No, sir. 

Q. Does he do anything else that is outside of what you've just 
mentioned when he's intoxicated? A. Well, he takes soda tops off of 
soda -- holds them over his head and testing his strength and all that. 

Q. What else does he do that is unusual? A. I've seen him break 
bottles on his elbow. 

Q. What else, if anything? A. That's all I can remember. 

Q. Have you had occasion to talk with him when he's in an intoxicated 
condition? A. While he's drunk? 
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Q. While he's drunk? A. Yes. | 

Q. And can you tell the Court and jury how he talks When he's 

drunk? A. How he talks? 

Q. Yes. Does he talk like most people do when acon or does 

he talk differently? A. He talks different. | 
Q. In what respect? A. In all kind of respects -- says a whole 

lot things don't even make sense. One time he told me he was using dope 


and showed me his arms and the needle prints. I didn't see nothing. 
* * *x * */| 


| 
ELAINE LOGAN 
* * 
DIRECT EXAMINATION 
BY MR. ROTWEIN: 


* * * * *| 


Q. Richard is your brother, and James is your brother? A. Yes, 


| 
| 
* * * * * | 


| 
Q. On the basis of your observation of the three of them, can 


you state which one was the most drunk? A. James. | 
* * eK * * * 
Q. Have you seen him come in drunk on any other occasion? 
A. When he go out to a party or something, he will come in. 

Q. Can you tell the Court and jury, in your own words, how your 
brother James behaves when he has been in this intoxicated condition 
that you made mention of? A. Well, he had unusual -- I mean, when 
he's sober, you can't get much out of him; he don't say much, you know; 
but when he’s drinking, I don't know, he just do odd things, probably 
break a bottle on his arm, just unnecessarily throw bottles at a car, 
you know, just beat on somebody's car for nothing. When he's sober, 
he doesn't do things like that. He will sit around the house = go on the 
corner, come back and walk back to the corner. 

Q. Does he do anything else unusual when he's drunk? A. Well, 
I've heard of him having -- 
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MR. McINTYRE: I object, Your Honor -- 
BY MR. ROTWEIN: 
Q. No, not what you've heard -- just what you've seen or heard 


him say to you, not what other people say to you. I want you to tell 
the Court and jury how he behaves when he's drunk, based upon what 
you hear him say or based upon what you've seen him do? A. When 


he's drunk, I mean I guess, not always, when a person is drunk, 
they will say the room is spinning around, but he say, "Don't let the 
wall fall on me," or something like that, when he's intoxicated. 

Q. He doesn't act like -- 

MR. McINTYRE: I object -- 

Q. I withdraw that. You've seen other people drunk, haven't you? 
A. Yes. 

Q. And when your brother, James Logan, is drunk, does he act 
differently than these other people that you have seen? 

MR. McINTYRE: I object to that question, Your Honor. 

THE COURT: Sustained. 

THE WITNESS: Well, he -- 

MR. ROTWEIN: Don't answer that. 

MR. McINTYRE: Don't answer that question. 

BY MR. ROTWEIN: 

Q. Elaine, are you able to state whether, based upon your 
observations of James Logan, there is any difference in his behavior 
when he is drunk, and the behavior of other people when they are drunk, 
based on your observation? 

MR. McINTYRE: I object. 

THE COURT: Sustained. 

BY MR. ROTWEIN: 

Q. Elaine, do you know whether or not James was drinking prior 
to the death of your mother? A. He had been drinking heavily after my 
mother died. Because when she was living, he'd probably take a beer 
or a small taste, you know, but since she died, I mean they drink heavy, 
they drink wine, whisky, beer, anything like that, anything they can get, 
they drink. He did, I know. 
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Q. Elaine, have there been occasions -- will you state whether 
there have been occasions for you to talk to your brother James while 
he was sober about what he was doing while he was drunk? A. He don't 
remember anything the next day. If I ask him, like if I say, "Did you 
break a window?" You know, a lady's window, he will say, "What 
window?" Like that -- "I don't know nothing about no window, ‘he will 
say. | 


* * 


CROSS-EXA MINATION 
* * * 
BY MR. McINTYRE: 
Q. Are you the same Elaine Logan who was CEES of larceny 
on May 6, 1959? A. Yes. 
* * * * * | 
MR. McINTYRE: Before we leave the bench, I think that it ought 
to be understood that there are only limited things that this doctor could 
testify to, because I don't believe he is the one who made the examination. 
MR. ROTWEIN: He is the one in charge of the District of Columbia 
Clinic. I expect to ask him what the official records show.| He has been 
a patient in this clinic. I think that that is perfectly proper in terms of 
raising the question of insanity. 
THE COURT: Are you raising the question of insanity? 
MR. ROTWEIN: Yes, Your Honor. | 
THE COURT: If that is so, I will give you an opportunity to bring 
in the doctors from Saint Elizabeths. In that case it will have to go over 
until Monday. I have a heavy day set for tomorrow. 


* * * * 


DR. WILLIAM M. HULL 
* * * * | 
DIRECT EXAMINATION | 
BY MR. ROTWEIN: | 
Q. Will you please state your name? A. William m Hull. 
Q. And what is your profession, sir? A. Iama psychiatrist. 
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2. Are you connected with any Governmental agencies? A. Yes, 
Iam. I am Chief of the Child Guidance Division in the Bureau of Mental 
Health, D. C. Health Department. 
Q. Doctor, do you know whether or not one James R. Logan was 
admitted as a patient in the mental hygiene clinic on 7-29-52? A. Yes; 


that's correct. 

MR. ROTWEIN: I ask that this be marked as Defendant's Exhibit 
1 for identification, Your Honor. 

x * 
BY MR. ROTWEIN: 

Q. Doctor, I show you Defendant's Exhibit No. 1 for identification, 
and ask you what itis? A. This is the clinical records from the D. C. 
Child Guidance Clinic with reference to James Logan. 

Q. According to that clinical record, how long was James R. Logan 
a patient in that clinic? 

MR. McINTYRE: Was he ever a patient? I think that should be 
determined first. 

THE COURT: Did he say that he was admitted on July 29, 1952? 

MR. ROTWEIN: That is correct. He did so testify. 

THE WITNESS: The defendant was registered as an active patient 
from July 29, 1952 through November 16, 1954. 

~~ BY MR. ROTWEIN: 

Q. And he was discharged in 1954, Doctor? A. That is correct. 

Q. Doctor, does that clinical record disclose what the prognosis of 
James Logan was at the time that he was discharged? 

MR. McINTYRE: I object, Your Honor. 

THE COURT: I sustain the objection. If this doctor knows of his 
own knowledge, he can express an opinion. If he doesn't know, of course, 

the New York Life Insurance Company case forbids the use of this 
kind of information in connection with diagnostic opinions. 

You can ask)the doctor if he knows of his own knowledge. 

MR. ROTWEIN: May we approach the bench, Your Honor? 

THE COURT: Yes. 
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(At the bench:) 

MR. ROTWEIN: Subject, of course, to Your Honor's ruling, I 
intend to ask him whether these are official records of the|clinic, whether 
he has examined them and studied them, and whether on the basis of 
examination and study of those clinical records, he has formed an opinion 
as to what the prognosis of James R. Logan is. 

THE COURT: Would you object, Mr. McIntyre? | 

MR. McINTYRE: He is doing indirectly what he aie do directly. 

THE COURT: Do you object? 

MR. McINTYRE: Yes. | 

THE COURT: I sustain the objection. I don't think that you can 
get it in that way. 

“MR. ROTWEIN: Very well, Your Honor. 
(Counsel having returned to Trial Tables:) 
BY MR. ROTWEIN: 

Q. Doctor, does that clinical record disclose which particular 
doctors or other workers in the D. C. Clinic examined James R. Logan 

during the period that he was a patient there? A. Yes, it does. 

Q. And, Doctor, do you know whether any of the people who 
examined him at that time are still workers for the clinic? A. None of 
the people who examined the defendant at that time are still working 
in the clinic, no. | 

Q. Was there a particular doctor with the clinic at that time who 
was primarily charged with the responsibility for examining Logan? 

A. Yes, Dr. Leopold Wechsberg. 

Q. Is he available now? A. No, Dr. Wechsberg is deceased. 

Q. I believe that I asked you this, but I want to be perfectly 
certain: So far as you know, then, there is nobody at the clinic now who 


had any connection with the examination of Logan at that time, is that 
correct? A. That is correct. 


Q. Doctor, as a psychiatrist, are you acquainted with the term 
“pathological intoxication?" A. Yes, Iam 
Q. Doctor, what is pathological intoxication? A./ This is a state’ 
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of acute alcohol intoxication in which the disturbance of behavior and 
thinking is far more severe than would be expected from the amount of 
alcohol consumed. 
The type of behavior disturbance and thinking produced may vary 
a good deal from one individual to another, but typically the btatementy 
* can be characterized by marked excitement or hyperactivity, perhaps 


destructive behavior, unrealistic thinking, and so on. 


Q. Does it also involve amnesia for particular acts that might 
have occurred? A. Yes, it does -- typically. 

Q. This is characteristic of pathological alcoholism, is that 
correct? A. That is true. 

Q. When you say "amnesia, ' you mean by that the inability to 
remember particular occurences that took place? A. That is correct. 

Q. Doctor, as a psychiatrist, will you classify -- as a psychiatrist, 

_do you classify pathological alcoholism as a mental disease or disorder? 
A. Yes, I do. 
* * * 
CROSS-EXAMINATION 
BY MR. McINTYRE: 
* cs * * * 

Q. I see. Well, then, Doctors or psychiatrists who examine an 
individual and run the various tests would be in a good position to make 
that determination as to whether somebody is a pathological intoxicant, 
is that correct? A. That's correct. 

Q. And, ofjcourse, you've never examined Logan, the defendant 
Logan, James Logan? A. No, I have not. 


a * 


* 
(At the Bench) 
THE COURT: Of course, you have the burden of proof once there 


is any evidence of insanity which caused the act. I don't see any evidence 
of insanity; there is evidence that a mental disease is.knawn to some 
psychiatrists as pathological intoxication, and that it is considered by 
some psychiatrists as a mental disorder or disease. There is also 

some evidence as to how it manifests itself, but I don't see any evidence 
connecting that testimony with this defendant. 
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MR. ROTWEIN: May I say this, Your Honor? 

THE COURT: Yes. 

MR. ROTWEIN: We have here lay testimony, which I a aereracah may 
be sufficient to create just enough of these symptoms, or very much the 
same as the doctor testified -- as constitutes pathological intoxication. 

So we do have lay testimony that he was drunk; that this is the pattern 
usually of his being drunk. We have the doctor's testimony that 

this can be a mental disease. I think, whether or not I agree with them, 

under the decisions, there is probably sufficient to put the burden upon 

the Government of coming forward and showing that this is not the product 

of a mental disease. 

Furthermore, I suspect that there is a real possibility that in this 
jurisdiction they may very well take the position that just ordinary 
intoxication affecting brain injuries -- and wouldn't otherwise -- that that 
in itself may come within the defense of insanity -- very much as paresis 
would affect the brain. 

THE COURT: I don't think that there is sufficient evidence to 
require the Government to offer any evidence whatever on the subject of 
mental disorder. That is pure conjecture. Because of certain symptoms 
testified to and because those symptoms are the symptoms usually 
associated with pathological intoxication, to say that this man hada 
mental disease known as pathological intoxication and that the crime was 
the product of that disease, now that would be conjecture and speculation 
of the worst ‘kind, in my opinion. 

Of course, I don't want to prevent the Government from putting it 
on, but on the present record, I would not instruct the jury on insanity. 

MR. McINTYRE: You won't instruct the jury? 

THE COURT: I don't think that there is enough to g0| to the jury. 

MR. ROTWEIN: There is lay testimony. 


THE COURT: Of course, I would have to instruct the jury on 
criminal intent -- whether he had sufficient mental capacity to form the 
intent to commit the crime of housebreaking. I would instruct them on 
that. 
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MR, ROTWEIN: This disturbs me -- I shouldn't use that word -- 

I use it advisedly, This question of insanity and intoxication may be all 
‘tied up together. I recognize that in other jurisdictions they are divorced. 

Since we have this lay testimony here, together with the fact that the 
Government, of course, has been put on notice, that he has been examined 
at Saint Elizabeths, as Your Honor knows, -- . 

THE COURT: And has been found to be of sound mind. 

MR. ROTWEIN: Yes, yes; I have the report. 

THE COURT: You must have it. | 

MR. ROTWEIN: Yes, I have it. 

THE COURT: (Reading from the file) The report says: 

"He is mentally competent to understand the proceedings against 
him and to properly assist in his own defense. It is our opinion that 


Mr. Logan is not suffering from a mental disease or defect at the 


present time and we do not find evidence of a mental disease or defect 
existing on or about September 23, 1959." 
* * * * * 

THE COURT: I don't think that you have any evidence of insanity. 
All that you have is this suspicion or conjecture by putting together 
pieces of evidence. I don't think that is sufficient -- I really don't. 

That would be conjecture of the worst kind. 

A physician testifies that there is such a disease known as 
pathological intoxication, and testifies that the symptoms of that disease 
are manifested in\certain ways. The defendant has put on testimony that 
he showed those symptoms that evening. Now you ask the jury to speculate 
that because he had those symptoms and the physician has testified that 
there is such a disease, that he had that mental disease, and that that 
mental disease caused him to commit the act. 

MR. ROTWEIN: You have summarized it nicely, Your Honor. 

THE COURT: I can't do that. I don't blame you for trying. You 
were assigned counsel and you do your best, but I have to call the shots 
as I see them. 

MR. ROTWEIN: Certainly. 
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THE COURT: I will not instruct the jury on insanity lunless the 
Government insists on putting on evidence. If it does, of course, 
I will let them do so. 
MR. McINTYRE: I am just going to bring back the police officers 
to rebut intoxication. | 
* * * 

OSCAR C. SPEARMAN 
recalled as a rebuttal witness by the Government, resumed the witness 
stand, and further testified as follows: 

DIRECT EXAMINATION 

BY MR. McINTYRE: 


a * * ak *| 


Q. Now, on September 23rd, when you had occasion to go into the 
barber shop owned by Mr. Thompson in the five hundred block of Florida 
Avenue, you stated that you saw the defendant Logan. How did he appear 
to you at that time? A. He looked a little surprised when we went in, 
but he appeared sound. 

'Q. Well, now, let me ask you this: Did you have any difficulty 
in understanding him? A. No, we didn't. 

Q. And when you asked him questions, was he able to give you 
responsive answers? A. He did. 

Q. Did you notice the way -- did you take him out of the barber 
shop to the precinct? A. I did. 

Q. And how did he walk? A. He walked steady. 

Q. And when you got him to the precinct, were there’ other questions 


put to him -- asked him? A. There was no other questions any different 
from the ones we asked him already. I mean about breaking i in the place. 
Q. Did Mr. Thompson ask him some questions? A. | Yes, Mr. 
Thompson did. 
Q. Were you there when the defendant responded to cose questions? 
A. Yes, sir. Yes, sir. 
MR. ROTWEIN: If Your Honor please, this is repetitions: 
THE COURT: You have gone all over this. You can ask him what 
his condition was as to: sobriety. 
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BY MR. McINTYRE: 
Q. What was his condition as to sobriety? What would you say? 
A. He was sober. 


* * * 


LEONARD C. COATES 
* * 
DIRECT EXAMINATION 
BY MR. McINTYRE: 
* * * * * 

Q. You hadioccasion to see James Logan in the barber shop in the 
five hundred block of Florida Avenue, the one belonging to Mr. Thompson, 
is that correct? A. That's correct. 

Q. In the early morning hours of September 23rd? A. That's right. 

Q. And what is your opinion as to his sobriety at that time? 

A. I think he was cold sober. 
* * * ae * 

THE COURT: When you arrested this man, did you detect any 
aicohol on his breath? 

THE WITNESS: I smelt no alcohol whatsoever, Your Honor. 

THE COURT: And when you detected him in that shop, did he act 
irrationally in his conversation, or otherwise? 

THE WITNESS: No, sir. 

THE COURT: Did he stagger? 

THE WITNESS: Not once. 

THE COURT: Did he have difficulty in speaking? 

THE WITNESS: No, sir. 


* * * 


* * 
The jury was not in the jury box) 
MR. ROTWORY. Yes. First, for the record, I want to make a 


motion for judgment of acquittal. 
THE COURT: Yes. Motion has been made and denied. 
* * * * * 


THE COURT: Number three is the matter of insanity. I will deny 
that. You are of the same mind that you were last Thursday? 
* * * * * 
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MR. ROTWEIN: For the record, I wish to interpose an objection 
to the denial of the prayer. 

* * so * ne | 

THE COURT: Then, six. That involves insanity so 1 
that pursuant to my ruling. 

* * * * * 

MR. McINTYRE: I understood he would not have the right to 
argue not guilty by reason of insanity. 

THE COURT: No. 

MR. ROTWEIN: I understand basically the issue will be, the status 
of law is such it requires an expert to bring these together er whether 
that is the function of the jury. 

THE COURT: I don't think it requires an expert at all. I don't 
think you have enough to satisfy the requirement of some evidence. 
Otherwise, you could put a psychiatrist on to give the symptoms of 
dementia praecox, then put on a witness to show the defendant had these 


symptoms. If that is some evidence of insanity it would be simple to 
have a defense of insanity in every case and I think that would be con- 
jecture, because I might have a headache now and that may be a symptom 
of dementia praecox, but I don't think I have it. 


* * * * 


INSTRUCTIONS TO THE JURY 
THE COURT: Members of the Jury, at this stage of the trial it 
becomes necessary for the Judge to charge the jury, which means simply 
giving the jury the principles of law applicable to the case. The jury 
is required to follow the law as the Court gives it to them. | 
Now, in this case the defendant is charged with the offense of 
housebreaking; namely, that he entered the shop described in the 
Indictment with intent to steal the property of another. 
Now, the Indictment is not evidence. When yougoto the jury room 
you will take it with you, but you may consider it solely for the purpose 
of determining the charge which has been made against the defendant 
by the Grand Jury after hearing only one side of the case. 
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While this Indictment charges housebreaking, there is included 
within it, as a matter of law, but not expressly, the lesser offense 
of unlawful entry on private premises. 

So, as a matter of law the Indictment charges housebreaking and 
also the lesser included offense of unlawful entry. 

Because of the facts in this case it will be necessary for you to 
determine whether he is guilty as charged; that is, of the housebreaking 
offense, or the lesser included offense of unlawful entry, or not guilty. 

It is your duty to find the facts and after you have found them to 
apply the law as I shall give it to you to those facts and reach a proper 
verdict. 

You are the judges of the facts. You are the sole judges of the 
facts. I am the judge of the law. You may not trespass on my jurisdiction 
in telling you what the lawis. Your duty, asI have told you, is to 
follow the law as I give it to you. I may not trespass on your duty, 
responsibility and function of finding what the facts are. After you have 
found them you will apply the law as I give it to you in reaching a correct 

verdict. 

In finding the facts you will not guess, you will not speculate, you 
will not conjecture. You will limit yourself solely to the evidence and 
inferences reasonably deducible from the evidence. 

The evidence consists of what you have heard from the lips of 
witnesses who have appeared before you and the exhibits which have 
been received and nothing else. 

When I say you may not conjecture, you may not speculate, you 
may not guess, I mean just that. However, you should apply your 
experiences in life when you weigh and evaluate the testimony and deter- 
mine how much credence you will give to the testimony of the witnesses. 
In so doing, also you will use common sense. 

Being the sole judges of the facts, you are of necessity the sole 
judges of the credibility of the witnesses who have appeared before you. 
In determining credibility you will take into consideration the manner 
and demeanor and conduct of the witnesses as they testified, their ability 
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to see and hear the things about which they testified, their faculty for 
expressing to you through the medium of words what they have seen and 
heard, any interest in the outcome of the case which may have influenced 
their testimony, and any prejudice or any sympathy which any of them 
may have disclosed which may have distorted their testimony. All of 

those things may be considered by you when you weigh and evaluate 
the testimony of the witnesses. | 
That means, of course, the witnesses for the Government and the 
witnesses for the defendant. | 


The defendant did not take the witness stand. That fact does not, 
under our system of jurisprudence, raise any unfavorable presumption 
against him. He is not required to take the witness stand. The fact 
that he did not take the witness stand, as I say, raises no inference or 
presumption unfavorable to him. In your thinking and in your deliberations 
and in your verdict you should not allow the fact that he failed to take 
the witness stand or did not take the witness stand to enter into the matter 


at all. 
Some of the witnesses called by the defendant stated that they had 
been convicted of criminal offenses on prior occasions. That was 
admissible for the purpose of allowing you to consider those convictions 
when you weigh and evaluate their testimony. 
Now, this defendant, as all defendants, enters this case clothed 
with the presumption of innocence. That presumption abides with him 
throughout the trial until it is overcome by evidence which convinces 
you of guilt beyond any reasonable doubt. 
The burden of proof rests upon the Government to establish the 
essential elements of the offense charged and the included offense. That 
burden is carried by proof beyond a reasonable doubt. 
A reasonable doubt is such a doubt as to cause a juror after a careful 
and candid consideration of the evidence to be so undecided he cannot say 
he has an abiding conviction of the defendant's guilt, such a doubt as to 
cause a reasonable man to hesitate or pause in the graver or more 
important transactions. However, it is not a fanciful doubt 
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whimiscal doubt. It is a doubt, as its name implies, based on reason; 
a doubt for which you can give a reason. 

The Government is not required to establish guilt to a mathematical 
certainty. Its obligation in order for you to convict is to establish guilt 
behond a reasonable doubt, as I have defined that term to you. 

I shall comment on the evidence, but in doing so, it is not for 
the purpose of invading your fact finding province but for the purpose 
of assisting you in understanding what I believe to be essential, crucial 
issues in this case. But if anything I say is contrary to your recollection, 
it is your recollection that governs, not mine, because what I say to you 
is not evidence. You should give very careful consideration to the 
summations of counsel. They are designed to assist you in organizing 
and marshalling the facts. But what they say is not evidence. If your 
recollection differs from theirs, it is your recollection that governs and 


not theirs. 
Also, when you consider their summations bear in mind that each is 


an advocate of his particular side. Consider the summations in light of 
that advocacy. 
As I view this case, the defendant's counsel had conceded that the 

defendant was in that barbershop and the big issue is whether or not he 
had the mental capacity to form the intent to steal. That is, did he have 
the mind which permitted him to form that intention or purpose. 

The burden of proof, of course, is on the Government to establish 
that he did before there can be a conviction of housebreaking. 

That intention is not necessary in connection with the lesser included 
offense of unlawful entry. 

I think that that is the crucial issue in the case, asI see the evidence. 
But, of course, you are not guided by that. You must determine whether 
the essential elements which I shall give you in due time in relation to 
both the offense charged and the included offense have been established 
or not been established beyond a reasonable doubt. 

In determining whether he had that intention you will consider, of 
course, first, whether he was intoxicated and whether his intoxication was 
sufficient to deprive him of the reasoning power to form the intent. If 
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you have a reasonable doubt as to whether the defendant was sober 
enough to form that intent you may acquit him of the GSES of 
housebreaking. | 
Now, the defendant has submitted certain prayers or requested 
instructions which I have granted which I will now read to you. 
There may be some repetition in what I have said or shall say, and 


if there is repetition it is not intended for emphasis. Some repetition 
is almost inevitable where counsel requests the Court for specific 
prayers or instructions. The Court's charge generally would not be 


coherent unless there was a little repetition. So if there is repetition 
bear in mind it is not for the purpose of emphasis. | 

I shall now read the requested instructions. | 

The crime with which the defendant has been charged consists of 
housebreaking. To establish this crime, the prosecution must not only 
prove beyond a reasonable doubt that there was an unlawful entry, but in 
addition must prove beyond a reasonable doubt that the unlawful entry was 
made with a specific intent to steal. Therefore, if you have a reasonable 
doubt that the defendant Logan entered the premises with the intent to 
steal, you shall find him not guilty of housebreaking. Likewise, if you 
believe that in entering the premises his only intent was to get inside 
without any particular purpose in mind or to get inside for a purpose 
other than that of stealing, you shall find him not guilty of housebreaking. 

In this connection the Court instructs you that the burden of proving 
the defendant's purpose-or intent in entering the premises rests on the 
prosecution. | 


Intoxication ordinarily is not a defense to a crime. However, ina 
crime such as this where the specific intent to steal is an essential 
element of the crime, intoxication to the extent that a person is so 
deprived of his reasoning or willpower that he is unable to form or harbor 
an intent to steal would be a defense. Accordingly, if you believe that the 
defendant, at the time of entering the premises, was so intoxicated that 
he was unable to form or harbor an intent to steal, then zon shall find 
him not guilty of housebreaking. 
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Proof of entry into premises, however unlawful, does not create 


the presumption that the entry was made with the specific intent to steal. 
This intent must be independently proved beyond a reasonable doubt and the 
law does not permit you to guess or speculate that a person who unlawfully 


comes into the premises of another does so with the intent to steal. Since 
intent is a question of mental attitude and not something which can be seen, 
felt or touched, itis, of course, proper for you to draw reasonable 
inferences from all the facts and circumstances in deciding whether or 
not the defendant had an intent to steal. That is, what he had in his mind. 
You can't look into his mind. Juries are principally required to determine 

what was in the defendant's mind. They determine that from the 
evidence, the circumstances that they hear in the trial. You have to make 
that determination in this case from the evidence, facts and circumstances 
surrounding this entire episode. 

The defendant is presumed in law to be innocent until and less 
evidence satisfies your minds and consciences beyond a reasonable 
doubt of his guilt. If you do not believe that the defendant was guilty 
beyond a reasonable doubt of the offense charged it is your duty to acquit 
him. 

Although the defendant has not been charged with such, unlawful 
entry on private property is an offense. Unlike housebreaking, which is 
a felony, unlawful entry on private property is a misdemeanor. Itisa 
lesser offense for one of lower degree than housebreaking. Proof of 
intent to steal is not an essential element of the offense of unlawful entry 
on private property. Accordingly, if you have a reasonable doubt that the 
defendant entered the barbershop with intent to steal, but have no reason- 
able doubt that he entered the barbershop without lawful authority, you 
shall find him not guilty of housebreaking, but may find him guilty of 
unlawful entry on private property. 

That completes the prayers I have granted. 

The essential elements of the charge of housebreaking, which is the 
charge expressly made in the Indictment, are these: 

First, that the defendant entered these premises described in the 
Indictment. 
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Second, that he entered them without the permission of the owner. 

Third, that at the time he entered he had the intent to steal, which 
means to take the property of another without authority from the owner, 
to carry it away and convert it to his own use; that there was that intent 
in his mind when he entered those premises. 

If you find that each and every of those essential elements has been 
established beyond a reasonable doubt your verdict will be peasy, as 
indicted. 

If you do not so find, but on the other hand, find that beyond a 
reasonable doubt that the essential elements of unlawful entry have been 
established, you will find him guilty of unlawful entry. _ 

The essential elements of the offense of unlawful entry are: 

First, that he entered the premises described in the Indictment; 
that he entered them without lawful authority and against the Will of 
the owner. 

AsI say, if you find that those essential elements have been 
established beyond a reasonable doubt your verdict will be ieee of 
unlawful entry. 

On the other hand, if you find that the essential elements of neither 
housebreaking nor unlawful entry have been established beyond a 
reasonable doubt, your verdict will be not guilty. | 

When you go to your jury room you will first select your Foreman 


who will preside over your deliberations. 

Your verdict must be unanimous. You will make that ft tact known to 
the Marshal and he will inform me that you have reached your verdict. 
I shall summons counsel and receive it. Your verdict will be announced 
by the Foreman unless the jury is polled, in which event each of you will 
be required to announce your verdict. | 

As I stated to you before, your verdict will be one of the following: 
Either guilty as charged, or guilty of unlawful entry, or = guilty. 

Any objections, gentlemen? 

MR. McINTYRE: The Government is satisfied, Your Honor. 


MR. SWABS _Satisfied, four Honor. 
*x 


. 
| 
| 
| 
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[Filed April 11, 1960] 


DEFENDANT'S REQUEST FOR INSTRUCTION 


mm. 

The Court instructs you that any one of three verdicts is possible 
in this case. First, a verdict of guilty, if you find beyond a reasonable 
doubt both that the defendant unlawfully entered the premises and did 
so with the specific intent to steal. Second, a verdict of not guilty if 
you have any reasonable doubt regarding the unlawfulness of his entry 
or any reasonable doubt regarding an intention on his part to steal. 

The third possible verdict is a verdict of not guilty by reason of insanity. 
This is the verdict you would bring in if you find that the defendant unlaw- 
fully entered the premises with the specific intent to steal but that his 
doing so was a product of a mental disease or defect. Since in this case 
there has been introduced some evidence regarding the defendant having 
a mental disease or defect, the Court instructs you that the burden is 
cast upon the prosecution to prove that he was free of a mental disease 
or defect at the time of the alleged offense and set upon the defense to 
prove that he had a mental disease or defect at the time of the alleged 
offense. The Court instructs you that if you should find that the defendant 
was intoxicated at the time of the alleged offense but not so intoxicated 
as to entitle him to a verdict of not guilty, in accordance with the 
instructions previously given you, he would nonetheless be entitled to 
a verdict of not guilty by reason of insanity if you find that intoxicants 
so temporarily affected his mind as to cause him to do what but for the 
effects of the intoxicants upon his mind he would not have done. In the 
event of a verdict of not guilty by reason of insanity, it will be the duty of 
the Court to commit the defendant to a mental hospital for care and treat- 
ment where he will remain until such time as he is found to be sane. 
DENIED: 
/s/ Pine, 
JUDGE 
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[Filed April 11, 1960] 


DEFENDANT'S REQUEST FOR INSTRUCTION | 
VI. | 
Insanity caused by drunkenness excuses as much as any other 
form of insanity contracted involuntarily. The defendant i's entitled to 
a verdict of not guilty on the ground of insanity, if you find that the 
offense charged was an insane act by application of any one of the 
following three tests: (1) whether defendant was able to distinguish 
between right and wrong; (2) able to adhere to right and refrain from 
wrong, (3) or suffered from mental disease or defect which caused 
the criminal act. 


DENIED: 


/s/ Pine, | 
JUDGE 


[Filed April 11, 1960] 


VERDICT | 
On this 11th day of April, 1960, came again the parties aforesaid, 
the same jury as aforesaid in this cause, the hearing of which was 
respited on Thursday, April 7, 1960; whereupon, after hearing the 
arguments of counsel and the charge of the Court, the alternate juror 
_ is discharged; thereupon, the jury retires to deliberate; whereupon, the 
jury upon their oath say that the defendant is guilty as indicted. 
The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia Jail. 


By direction of | 
Present: David A. Pine 


United States Attorney E Se Sua Assign 
By Fred McIntyre 


Assistant U. S. Attorney HARRY M./ HULL, Clerk 
R. Walker By /s/ Paul A. Roser 
Official Reporter Deputy Clerk 
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[Filed May 20, 1960] 
JUDGMENT AND COMMITMENT 

On this 20th day of May, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Joseph 
Rotwein, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty,and a verdict of guilty of the offense of Housebreaking 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Four (4) years; said 
sentence to take effect at the expiration ofthe sentenee,imposed in 


Criminal Case No. 195-58. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 
/s/ David A. Pine 
United States District Judge. 


[Filed June 8, 1960] 
NOTICE OF APPEAL 
Name and address of appellant James R. Logan 


Name and address of appellant's attorney Joseph Rotwein, 
1500 Massachusetts Avenue, N.W. 
Washington 5, D. C. 


Offense g Burglary < ; 

Concise statement of judgment or order, giving date, and any sentence 
Judgment of May 20, 1960, sentencing defendant to a term 
of one to four years. 
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Name of institution where now confined, if not on bail ! 

Washington Asylum and Jail | 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit si the above- 

stated judgment. 


/s/ James Rodney Logan 
Appellant | 


Dated: May 24, 1960 


